FRANKLIN & MARSHALL TITLE IX SEXUAL HARASSMENT AND
SEXUAL MISCONDUCT POLICY AND PROCEDURE

l. POLICY STATEMENT

Franklin & Marshall College is committed to fostering a living, learning and working
environment free of discrimination and harassment. Franklin & Marshall is subject to
Title 1X of the Educational Amendments of 1972 (“Title IX™), 20 U.S.C. 881681, et seq.,
which states that “[n]o person in the United States shall, on the basis of sex, be excluded
from participation in, be denied the benefits of, or be subjected to discrimination under


http://go.fandm.edu/nondiscrimination

V. DEFINITIONS
Terms used in this Policy have the following meanings:

Advisor: An Advisor is a person who has agreed to provide support and advice to a
Complainant or Respondent, subject to the provisions of Section X(C).









VI CONSENT

A person who wants to engage in a specific sexual activity is responsible for obtaining
Consent for that activity. Silence or lack of resistance, in and of itself, does not constitute
Consent. Consent can be given by words or actions, provided that those words or actions
clearly communicate willingness to engage in the sexual activity.

Consent cannot be obtained through coercion. For purposes of this Policy, coercion is the
use of threats (i.e., words or actions) or intimidation (i.e., implied threats) that would
cause a reasonable person to engage in unwelcome sexual activity against their will.

Consent cannot be obtained from an individual who is incapacitated, where a reasonable,
sober person initiating sexual activity would have known or reasonably should have
known that the individual was incapacitated. An individual who is under the influence of
alcohol and/or other drugs may be incapacitated, and therefore unable to Consent.
However, consumption of alcohol or other drugs alone is insufficient to establish
incapacitation. Incapacitation is a state beyond drunkenness or intoxication, where an
individual cannot make a knowing and deliberate choice to engage in the sexual activity.
Individuals who are asleep, unresponsive or unconscious are incapacitated. Other
indicators that an individual may be incapacitated include, but are not limited to, the
inability to communicate coherently, inability to dress/undress without assistance,
inability to walk without assistance, slurred speech, loss of coordination, vomiting, or
inability to perform other physical or cognitive tasks without assistance. An individual
also may be incapacitated due to a temporary or permanent physical or mental health
condition.

Consent may be withdrawn by any party at any time. An individual who seeks to withdraw
Consent must communicate, through clear words or actions, a decision to cease the sexual
activity. Consent is automatically withdrawn when a party is no longer capable of
consenting. Once Consent is withdrawn, the sexual activity must cease immediately.
Consent must be re-established before resuming any sexual activity.
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response under this Policy. All Authorized Employees are required to promptly report
disclosures of Prohibited Conduct to the Title IX Coordinator, including all information
that has been disclosed to the Authorized Employee, such as the names of those involved,
the location of the incident, the alleged Prohibited Conduct, etc. The following individuals
are Authorized Employees:

o Title IX Coordinator
Provost
Associate Vice President for Human Resources
Vice President and Dean of Student Affairs
Dean of Students
Assistant Deans of Student Affairs (also termed House Deans)
Department of Public Safety
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@ Responsible Employees: A disclosure or report of Prohibited Conduct made to a
Responsible Employee (regardless of whether the disclosure is made by the Complainant
or a third party) does not constitute a report to the Institution (i.e., is not “actual
knowledge”) triggering a response under this Policy. Franklin & Marshall, as a matter of
policy, requires Responsible Employees to promptly report disclosures of Prohibited
Conduct to the Title IX Coordinator, including all information that has been disclosed to
the Responsible Employee, such as the names of those involved, the location of the
incident, the alleged Prohibited Conduct, etc.

All individuals who are considered employees of the College are Responsible Employees.

C. Privacy and Confidentiality

Franklin & Marshall respects the privacy of individuals involved in any report of alleged
Prohibited Conduct, meaning the Title IX Coordinator and others responsible for carrying
out this Policy will disclose information only as required to implement this Policy or by law.
If a Complainant requests that a report of Prohibited Conduct remain confidential (i.e., with
the Complainant’s identity not being disclosed to the Respondent and an investigation not
being commenced), the Title IX Coordinator will evaluate that request in the context of
Franklin & Marshall’s responsibility to provide a safe and nondiscriminatory environment
for all members of its community. Franklin & Marshall may question an employee-
Respondent about alleged Prohibited Conduct without disclosing the identity of the
Complainant, provided that it does not take disciplinary action against that Respondent
without implementing the Formal Complaint Processes in Section X.

The Complainant is not required to file a Formal Complaint to receive Supportive
Measures (see Section IX), but there may be instances when disclosing the Complainant’s
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matter will proceed as potential Community Standards Sexual Misconduct, and not Title IX
Sexual Misconduct, is not subject to appeal.

C. Advisors

The Parties are entitled to identify an Advisor of their choice, who may accompany them to
all investigative interviews, Hearings and other meetings or proceedings held in connection
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Participation in Informal Resolution in lieu of the Formal Resolution Process is purely
voluntary. Informal Resolution is available only when a Formal Complaint has been filed
and the Parties agree to its use in writing. Informal Resolution may be used only with the
approval of the Title IX Coordinator, who may deem its use inappropriate based on the
specific allegations involved or other factors. Informal resolution is not available to
resolve a student-Complainant’s allegations that an employee has engaged in Title IX
Sexual Harassment. Prior to initiating Informal Resolution, the Title 1X Coordinator will
provide the Parties with written notice disclosing the allegations, the requirements of the
process, the right to withdraw from Informal Resolution to pursue formal resolution, and
any consequences of participation (e.g, as it relates to any subsequent formal resolution
if Informal Resolution is not achieved).

Informal Resolution can be commenced at any point prior to the conclusion of a Hearing
under the Formal Resolution Processes. It is conducted by an Informal Resolution
Facilitator appointed by the Title IX Coordinator. The Complainant, Respondent, Title IX
Coordinator or Facilitator may terminate Informal Resolution at any time prior to its
completion. If
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The outcome of the Informal Resolution will be documented in an agreement or other form
that is signed by both the Complainant and the Respondent. The outcome of Informal
Resolution may not be utilized in a subsequent Formal Process, if any.

The College will attempt to complete the Informal Resolution process within thirty (30)
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consider, disclose or otherwise use records that are made or maintained by a physician,
psychiatrist, psychologist or other recognized professional or paraprofessional in
connection with the provision of treatment to the Complainant or Respondent, unless the
Investigator obtains the Complainant’s or Respondent’s, as appropriate, voluntary written
consent to do so.

All Parties will have an equal opportunity to identify witnesses, including fact and expert
witnesses, and other inculpatory and exculpatory evidence, for the Investigator(s). Parties
will be provided with written notice of the date, time, location, participants and purpose of
all investigative interviews in which they are expected to participate. Parties may be
accompanied by an Advisor of their choice at any investigative interview, as described in
Section X(C).

B. Investigation Report

The Investigator(s) will prepare an investigation report summarizing all relevant evidence.
The report will exclude all non-relevant evidence, as well as any evidence not subject to
disclosure for reasons set forth herein (e.g., medical records regarding which the Party has
not authorized disclosure).

Prior to completing the investigation report, the Investigator(s) will send to both
Complainant and Respondent, and their Advisors, if any, all evidence obtained as part of the
investigation that is directly related to the allegations raised in the Formal Complaint,
regardless of whether it is anticipated that the evidence will be used at the hearing or in
connection with any decision on responsibility. The Parties are strictly prohibited from
disclosing or disseminating the evidence to any third parties and from using it for purposes
other than carrying out the Formal Resolution Processes.

Complainant and Respondent will have ten (10) calendar days to provide a written
response concerning the evidence to the Investigator(s), including identifying additional
evidence for the Investigator’s consideration prior to completing the investigation report.
The response must be by the Party, not the Party’s Advisor. A Party’s response will be
shared with the other Party.

After receipt of the Parties’ responses concerning the evidence and at least ten (10)
calendar days before the hearing, the Investigator(s) will provide the Complainant and
Respondent, and their Advisors, if any, a copy of the investigation report. The Complainant
and Respondent may, but are not required to, provide written responses to the
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investigation report. Any response must be by the Party, not the Party’s Advisor. A Party’s
response will be shared with the other party.

C. Hearing Notice

After the investigation report has been provided to the Parties and their Advisors, if any,
and not fewer than five (5) calendar days before the hearing, the Title IX Coordinator will
issue a Hearing notice via email advising the Parties of the following:

e The date, time and location of the Hearing.

@ The specific charges of Prohibited Conduct subject to disposition at the Hearing and a
brief description of the conduct resulting in the charges;

e The individual to serve as the Hearing Officer; and

e At the request of either party, the Hearing will take place with parties located in separate
rooms with technology enabling the parties to simultaneously see and hear the
party/witness answering questions. Requests for separate rooms must be submitted to the
Title IX Coordinator via email at least ten (10) calendar days before the Hearing.

Any Party may object to the Hearing date or challenge the appointment of the Hearing
Officer for bias or conflict of interest by submitting a written objection to the Title IX
Coordinator via email within three (3) calendar days of the Title IX Coordinator issuing
the Hearing Notice. The Title IX Coordinator, in their sole discretion, shall determine
whether the Hearing Officer should be removed and/or the Hearing rescheduled.

Once the Hearing Officer is confirmed, the Title IX Coordinator will provide the Hearing
Officer with a copy of the investigation report.

D. Hearing

Hearings are governed by the procedures set forth below. The formal Rules of Evidence
that may apply to any courtroom proceeding do not apply to Hearings conducted under
this Policy.

The only individuals who may appear at a Hearing are the Complainant and Advisor,
Respondent and Advisor, and witnesses called by the Hearing Officer. The Parties and their
Advisors may be present throughout the Hearing, with the exception of any recesses for
which they are excused by the Hearing Officer. Witnesses are permitted to be present only
when providing testimony. The Investigator assigned to the complaint and/or Title IX
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Coordinator may be present throughout the Hearing, as may other Franklin & Marshall
representatives at the discretion of the Hearing Officer. If a Party fails to attend a Hearing,
the Hearing may be held in the Party’s absence, at the discretion of the Hearing Officer.

1. Witnesses
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the questions and evidence concern a specific incident of the Complainant’s prior sexual
behavior with respect to the Respondent and are offered to prove consent.

4. Standard of Proof

The Hearing Officer will make decisions on responsibility using a preponderance of the
evidence standard, which, per the U.S. Department of Education, means that it is more
likely than not that harassment, discrimination, or violence occurred.

5. Advisors at Hearings

The parties may be accompanied by their Advisor at the Hearing. As discussed in Section
X(C), the Advisor may not address the Hearing Officer, other Advisors or any other
individuals participating in the Hearing. The only exception is with respect to cross-
examination as discussed below. An Advisor who fails to do so may, at the sole discretion of
the Hearing Officer, be required to leave the Hearing.

The parties shall inform the Title IX Coordinator whether they will be accompanied at the
Hearing by their Advisor of choice by no later than ten (10) days before the Hearing. If a
party has not identified an Advisor, Franklin & Marshall will provide one for the sole
purpose of conducting cross-examination as discussed below. The Parties may not conduct
cross-examination themselves; cross-examination must be performed by an Advisor. If an
Advisor is required to leave a Hearing for any reason, the Hearing Officer shall recess the
Hearing until Franklin & Marshall appoints an Advisor for purposes of cross-examination.
Advisors provided by Franklin & Marshall will have an understanding of the purpose of
cross-examination.

6. Hearing Procedures

The procedures here provide the general framework for any Hearing. The Title I1X
Coordinator or Hearing Officer may alter certain procedures as deemed appropriate in
their sole discretion to aid in the equitable resolution of the matter.

a) Recording

The Hearing will be recorded by means of audio recording or recording of hearing if
conducted online. Recesses taken or approved by the Hearing Officer, including for the
Hearing Officer to consult with the Title IX Coordinator, Investigator or any other Franklin
& Marshall representative, will not be recorded.
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b) Parties

Generally, the Hearing Officer will hear from the Complainant first, followed by the

Respondent. Each Party will have the opportunity to provide relevant evidence to the

Hearing Officer. The Hearing Officer will ask relevant follow-up questions of each party.

Each Party’s Advisor will have the opportunity to ask cross-examination questions of the

other Party. Advisors are reminded of the importance of adhering to the Rules of Decorum

in cross-examining the P31.9 TmO G[--3(ons )]TIETQg0.00000912 0 612 712 792my7s )|[TJETQg0.000009
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e A description of the procedural steps taken from the receipt of the Formal Complaint
through the determination.

e A statement of factual findings supporting the determination.

e A statement of the conclusions regarding the application of this Policy to the facts.

e A statement of, and rationale for, the result as to each allegation, including a
determination regarding responsibility.
e Anexplanation of the disciplinary sanctions imposed on the Respondent, if any.

e A statement of whether remedies designed to restore or preserve equal access to
Franklin & Marshall’s education program or activity will be provided to the Complainant.
Specific remedies will be identified in the Hearing Outcome Letter only to the extent those
remedies directly affect the Respondent. The Title IX Coordinator is responsible for
implementing such remedies.

e The procedures and permissible bases for the Complainant and Respondent to
appeal.

The Hearing Outcome becomes final following the determination of the appeals, if any,

or upon the date following the deadline for filing an appeal, if no appeal is pursued.
No further appeals of any kind are permitted.

F. Findings, Sanctions and Remedies

1. Findings
There are two possible findings:

@ Responsible for a violation of College policy
e Not responsible for a violation of College policy

2. Sanctions
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@ Reprimand
e Probation
® Suspension
e Expulsion

e Educational Conditions may also be included in the recommendation

3. Remedies

The Title IX Coordinator is responsible for the implementation of remedies designed to
restore or preserve equal access to Franklin & Marshall’s education program or activity.
While remedies might constitute Supportive Measures, they also might be in the form of
Sanctions.

XII. APPEALS

Either Party may appeal a determination as set forth in the Hearing Outcome by
submitting a written appeal to the Title IX Coordinator by email within five (5) calendar
days of the Hearing Officer’s issues of the Hearing Outcome Letter. Appeals may be based
on only one of the following:

e A procedural irregularity that affected the determination of responsibility;

e The existence of new evidence that was not reasonably available at the time of the
Hearing that could affect the outcome of the matter; and

e The Title IX Coordinator, Investigator or Hearing Officer had a conflict of interest or bias
for or against Complainants or Respondents generally, or the individual Complainant or
Respondent, that affected the outcome of the matter.

As discussed in Section X(B), appeals may also be based on the dismissal of a Formal
Complaint alleging Title IX Sexual Harassment.

The appeal must be in writing and clearly explain the basis for the appeal. If the appeal is
from the outcome of a Hearing, the Parties shall have access to the record of the Hearing
to prepare their appeal on such terms as the Title IX Coordinator provides. Upon receipt
of an appeal, the Title IX Coordinator will notify the other Party that the appeal has been
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filed, permitting the party five (5) days to provide a response, and providing the parties
with the identity of the Appeal Officer who will determine the matter. The Party’s
response will be provided to the appealing party, but no further exchange of positions is
permitted.

The Title IX Coordinator will forward the appeal and the other Party’s response to the
Appeal Officer. The Appeal Officer will evaluate the appeal on the written record and
recording of the Hearing, and may seek input from the Title IX Coordinator, Investigator
and/or Hearing Officer as deemed appropriate in the Appeal Officer’s sole discretion.

For appeals from a Dismissal in Section X(B), the Appeal Officer will typically issue a
written decision on the appeal, including the result and a brief rationale, within ten (10)
days of the Hearing Officer’s receipt of the appeal materials.

For appeals from a Hearing Outcome, the Appeal Officer will typically issue a written

decision on the appeal, including the result and a brief rationale, within ten (10) days of the

Appeal Officer’s receipt of the appeal materials. If the Appeal Officer determines that:
e A procedural irregularity affected the outcome of the Hearing.

e New evidence exists that was not reasonably available at the time of the Hearing that
could affect the outcome of the matter.

e The Title IX Coordinator, Investigator or Hearing Officer had a conflict of interest or
bias for or against Complainants or Respondents generally, or with the individual
Complainant or Respondent, that affected the outcome of the matter.

The Appeal Officer has discretion to direct a rehearing of the matter, adjust the finding
and/or recommended sanction if any, or make any other equitable determination. The
Appeal Officer’s decision is final. No further appeals are permitted.
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e F&M Counseling Services (confidential): (717) 544-9051

® F&M Health Services (confidential): (717) 544-9051

e YWCA 24-Hour Sexual Assault Hotline (confidential): (717) 392-7273

e Office of Student Accessibility Services (717) 358-3989

Please contact Dr. Buchkoski with questions regarding Title IX or this Policy. Questions
may also be directed to:

Assistant Secretary for Civil Rights
Department of Education Office for Civil Rights
400 Maryland Avenue, SW Washington, D.C. 20202-1100

Telephone: 800-421-3481 Email: OCR@ed.gov
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